LAND  DEVELOPMENT 
AND 

COMMERCIAL  REAL  ESTATE  PROBLEMS 

MORTON  G.  GROSS 
1994  -  1995 

VOLUME  n 

FACULTY  OF  LAW 


UNIVERSITY  OF  TORONTO 


BORA  LASKIN  LAW  LIRRarv 

University  of  toroKto' 


LAND  DEVELOPMENT 
AND 

COMMERCIAL  REAL  ESTATE  PROBLEMS 


MORTON  G.  GROSS 
1994  -  1995 

VOLUME  n 

FACULTY  OF  LAW 


UNIVERSITY  OF  TORONTO 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/landdevelopmentc02gros_2 


LAND  DEVELOPMENT 


AND 

COMMERCIAL  REAL  ESTATE  PROBLEMS 


TABLE  OF  CONTENTS 

CHAPTER  ONE: 

SUBDIVISION  DEVELOPMENT  AND  CONTROLS 

CHAPTER  TWO: 

CONDOMINIUMS 

CHAPTER  THREE: 

GROUND  LEASES 

CHAPTER  FOUR: 

MIXED  USE  DEVELOPMENTS 

CHAPTER  FIVE: 

BUSINESS  ENTITIES 

CHAPTER  SIX: 

COMMERCIAL  LEASING  AND  NEGOTIATION  OF 
REVENUE  PRODUCING  PROPERTY 

CHAPTER  SEVEN: 

PRIMARY  FINANCING 

CHAPTER  EIGHT: 

COLLATERAL  FINANCING 

CHAPTER  NINE: 

ENVIRONMENTAL  MATTERS 

CHAPTER  FOUR 


MIXED  USE  DEVELOPMENTS 


Section 


I  "Mixed  Use  Developments"  -  paper 

presented  at  a  seminar  held  by  The 
Canadian  Institute  on  Condominium 
Development 


CHAPTER  FIVE 


BUSINESS  ENTITIES 

SECTION 

Page 

I 

Partnerships  Act 

1-12 

II 

Cases 

Included: 

A. 

Ross  v.  Canadian  Bank  of  Commerce 
[1923]  3  D.L.R. 

1-4 

B. 

Midcon  Oil  and  Gas  Ltd.  v.  New  British  Dominion 

Oil  Co.  Ltd.  et  al 

[1958]  S.C.R.  314 

5-24 

C. 

Central  Mortgage  &  Housing  Corp.  v.  Graham  et  al 
(1974)  43  D.L.R. (3d)  686  (N.S.S.C.) 

25-47 

D. 

Mar-Sand  Properties  Ltd.  v.  Central  Mortgage  &  Housing  Corp. 
(1976)  12  N.B.R.(2d)  597  (N.B.Q.B.) 

48-52 

E. 

A.E.  LePage  Ltd.  v.  Kamex  Develooments  Ltd.  et  al 
(1977)  16  O.R.(2d)  193 

53-56 

F. 

Fraser-Brace  Mari  times  Ltd.  v.  Central  Mortgage  and 

Housing  Corp. 

(1980)  117  D.L.R.  (3d)  312 

57-73 

G. 

Canadian  Pacific  Ltd.  v.  Telesat  Canada 
(1982)  133  D.L.R.  (3d)  321 

74-98 

H. 

Carleton  Condominium  Coro.  No.  11  v.  Shenkman  Coro.  Ltd.: 
Grainger  et  al..  Third  Parties 

(1985)  49  O.R.  (2d)  194 

99-121 

I. 

Woodlin  Developments  Ltd.  and  Minister  of  National  Revenue 

[1986]  1  C.T.C.,  2188 

122-137 

III 

Limited  Partnerships  Act 

1-14 

IV 

Cases  Included: 

A. 

Fraser  v.  M.N.R.  [Minister  of  National  Revenue) 

1.  [1964]  S.C.R.  657 

2.  [1964]  Ex.  C.R.  521 

3.  [1983]  C.T.C.  2522 

4.  [1985]  2  C.T.C.  2382 

1-3 

B. 

M.N.R.  v.  Strauss 

[1960]  Ex.  C.R.  315 

4-11 

C. 

Delanev  v.  Fidelitv  Lease  Limited 

(1975)  526  S.W.2d  543  (Supreme  Court  of  Texas) 

12-16 

D. 

Haughton  Graphic  Ltd.  v.  Zivot  et  al 

33  B.L.R.  125  (1986) 

17-25 

V  Interpretation  Bulletins  Included: 


A.  Interpretation  Bulletin  IT-90  -  February  17,  1973 
-  "What  is  a  Partnership?" 


1-2 


-  2  - 

B.  Interpretation  Bulletin  IT-128R  -  May  21,  1985 

-  "Capital  Cost  Allowance  -  Depreciable  Property"  3-6 

C.  Interpretation  Bulletin  IT-152R3  -  June  18,  1985 

-  "Special  Reserves  -  Sale  of  Land"  7-10 

D.  Interpretation  Bulletin  IT-195R4  -  September  6,  1991 

-  "Rental  Property  -  Capital  Cost 

Allowance  Restrictions"  11-16 

E.  Interpretation  Bulletin  IT-274R  -  April  9,  1990 

-  "Rental  Properties  -  Capital  Cost  of  $50,000  or  More"  17-18 

F.  Interpretation  Bulletin  IT-371  -  April  25,  1977 

-  "Rental  Property  -  Meaning  of  ‘Principal  Business’"  19-20 

G.  Interpretation  Bulletin  IT-403R  -  May  29,  1984 

-  "Options  of  Real  Estate"  21-22 

H.  Interpretation  Bulletin  IT-464R  -  October  25,  1985 

-  "Capital  Cost  Allowance  -  Leasehold  Interests"  23-32 

I.  Information  Circular  No.  88-2:  General  anti-avoidance  rule 

-  Section  245  of  the  Income  Tax  Act  -  October  21,  1988  33-44 

and  Information  Circular  No.  88-2: 

-  Supplement  1  -  July  13,  1990  45-49 

VI  Questions  Concerning  Business  Entities  1-2 


VII  Reference  Reading 


1 


Chapter  Five 
Section  VII 
Page  1 


REFERENCE  READING 


CASES: 

1.  Lac  Minerals  Ltd,  v.  International  Corona  Resources  Ltd. 
[1989]  2  S.C.R.  574 


ARTICLES: 

1.  The  Distinction  Between  Joint  Ventures  and  Partnerships 

by  James  G.  McKee,  Canadian  Current  Tax, 

May,  1985  -  Vol.  I,  No.  17,  Page  C89 

2.  Tax  Aspects  of  Acquisitions  and  Dispositions  of  Real  Estate 

by  William  D.  Anderson,  C.A.,  Peat  Marwick,  Insight 
Seminar,  February  7,  1989  -  Current  Issues  in  Real 
Estate  Taxation 


CHAPTER  SIX 


COMMERCIAL  LEASING 

Section  Page 

I  Retail  Shopping  Centre 

A.  Agreement  to  Lease  1-18 

B.  Lease  19-64 

II  Office  Lease  1-41 

III  The  Commercial  Concentration  Tax  Act  1-16 

IV  Negotiation  of  Purchase  of  Revenue  Producing  Property  1-2 

V  Problems  to  Consider 

A.  Concerning  a  Retail  Shopping  Centre  Lease  1 

B.  Concerning  an  Office  Building  Lease  2 


CHAPTER  SEVEN 


PRIMARY  FINANCING 


Section 


Page 


I  "Construction  Financing"  -  Paper  presented  by 

Morton  G.  Gross  at  a  Seminar  for  the  Law 
Society  of  Upper  Canada  -  Creative  Financing 
and  Structuring  of  Commercial  Real  Estate 


Transactions 

1-8 

II 

Commitment  Letter 

1-7 

III 

Charge  of  Land 

1-22 

IV 

Demand  Debenture 

1-8 

V 

Reference  Reading 

1 

CHAPTER  EIGHT 


COLLATERAL  SECURITY 

Section  Page 

I  "Collateral  Security"  -  Paper  presented  at  a  seminar 

held  by  Insight  Seminar  on  ReaJ  Estate  Development 

and  Construction  Financing  1-9 

II  A.  "Bonding  and  Insurance"  -  Article  by 

Kenneth  W.  Scott,  Q.C.  1-17 

B.  Bonding  and  Insurance  Forms: 

1.  Bid  Bond  -  CCDC  220  18 

2.  Performance  Bond  -  CCDC  221  19 

3.  Labour  and  Material  Payment  Bond  -  CCDC  222  20-21 

4.  Builders’  Risk  Broad  Form  -  IBC  4042  22-25 

5.  Commercial  General  Liability  Policy 

-IBC  2100  26-32 

-  IBC  2200  33-44 

-  IBC  2308  45 


CHAPTER  NINE 


ENVIRONMENTAL  MATTERS 


Section 


I  Common  Law  Foundations  of  Environmental  Liability 
in  Tort  and  Contract 


II 


Statutory  Sources  of  Liability 


